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Sleeplessness Caused In Seattle
A U.S. District Court in Seattle recently invalidated a unilateral limitation of liability in
online terms of use as unconscionable under Washington state consumer protection
law.
The case involved an actress who signed up for an account with IMDb (Internet
Movie Database). When she initially signed up in 2004 she entered no birth date.
Later in 2004 she added a birthday with a false year (i.e., 1978 instead of 1971). In
2007, she decided to have the birth date removed and repeatedly asked IMDb to
remove it, but to no avail. At her prompting – saying that 1978 was not her real birth
year - IMDb began an investigation seeking records to confirm the birth year, but
could not find any using her stage name (Junie Hoang). IMDb then searched an
internal database that stores subscriber payment information and found that when
setting up her account’s payment information, she submitted her legal name, Huong
Thu Hoang. With this information, IMDb was able to find her correct birth date in an
external public records database and posted the corrected date on the IMDb site.
Hoang, however, continued to ask IMDb to remove the birth date, which IMDb failed
to do.
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Hoang sued IMDb, claiming, among other things, breach of the subscriber
agreement, and sought damages. IMDb moved for summary judgment based on its
subscriber agreement, which excluded consequential damages and limited any
damages to “the total dollar amount actually received from [sic] IMDb for access to
the site and any of the services available at the site during the year prior to your
claim."
The Court held these liability limitations unconscionable under Washington
consumer protection law “because they impose a unilateral restriction that severely
impairs a consumer’s ability to recover damages” and because “[t]he unilateral
damages limitation clause here … blocks the full recovery of damages for only one
party.” The Court distinguished cases in the commercial context, which have upheld
such limitations on liability.
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The take away here is that it may be time to review your web user and subscriber
facing terms of use. In many cases, the benefit of a mutual limitation on liability (or
arbitration requirement), which is more likely to be upheld in court, may outweigh the
risk arising from limiting your own potential damages recoveries from your users and
subscribers.
For more information, please contact the authors Amyt Eckstein or David
Rabinowitz, attorneys in Moses & Singer’s Internet Technology and Privacy and
Cybersecurity groups.
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Since 1919, Moses & Singer has provided legal services to diverse businesses and to prominent
individuals and their families. Among the firm’s broad array of U.S. and international clients are leaders in
banking and finance, entertainment, media, real estate, healthcare, advertising, and the hotel and
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Accounting Law Practice
Advertising
Asset Protection
Banking and Finance
Business Reorganization, Bankruptcy and
Creditors’ Rights
Corporate/M&A
Corporate Trust
Global Outsourcing and Procurement
Healthcare
Hospitality
Income Tax
Intellectual Property
Internet/Technology
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Labor, Employment &
Employee Benefits
Legal Ethics & Law Firm
Practice
Litigation
Matrimonial and Family Law
Privacy and Cybersecurity
Private Funds
Promotions
Real Estate
Securities and Capital Markets
Securities Litigation
Sports & Entertainment
Trusts and Estates
White Collar Criminal Defense
and Government Investigations

Moses & Singer LLP is the New York City law firm member of the MSI Global
Alliance (MSI). MSI is one of the world's leading international alliances of
independent legal and accounting firms, with over 250 member firms in 100
countries - www.msiglobal.org.
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