Plaintiff-Assignee Of Claims Against Trustee Escapes Sanctions For Failure
To Produce Assignor's Documents
By: David Rabinowitz
Hard on the heels of our recent alert about the duties of an assignee of claims against a trustee comes another decision in a similar
case that substantially undermines the practical effect of those duties.
We reported a decision in Royal Park Investments SA/NV, v. Deutsche Bank Trust Company that held that an assignee of a claim is
obligated to produce documents demanded in litigation that are held by the assignor as if the assignee has the documents itself,
whether it has them or not. Sanctions in federal court for failure to produce documents can range up to dismissal of the case.
The plaintiff assignee of claims in another Royal Park case, Royal Park Investments SA/NV v. U.S. Bank National Association, did not,
despite a previous decision mandating production of assignor’s documents, produce the documents demanded. Defendant trustee
accordingly moved for sanctions: for dismissal of plaintiff as the class representative and for an order precluding proof by plaintiff
on related issues.
Despite plaintiff assignee’s failure to produce, the motion for sanctions was denied. The Court ruled that, under the facts in the
case, defendant trustee had to prove prejudice from its inability to get the documents in order to justify sanctions. The Court
found that the missing documents would not be relevant or helpful to the trustee even if produced. The Court said that the trustee
could return and seek sanctions again if it could prove prejudice.
Practice Point: Although this decision removes some of the teeth from the assignee’s duty to obtain from assignor all documents
that might be relevant to a litigation over the assigned rights, it remains true that assignees are well-advised to obtain all of their
assignors’ documents at the time of assignment and the assignors’ agreement to cooperate in enforcing the assigned rights. While
the plaintiff, Royal Park, has at least temporarily escaped any sanctions from its failure to produce, it will not be so lucky if the trustee can later show the Court that any missing documents might help the trustee in the litigation. Obviously, the trustee need not
show that the documents would definitely help trustee – that would require the trustee to know the content of documents it has
not seen. It would be enough for the trustee to show that the documents might be relevant to a contested issue (and would not,
by their nature, help the plaintiff assignee rather than the trustee).
Royal Park Investments SA/NV, v. U.S. Bank National Association, 2016 WL 6705773 (S.D.N.Y. 11/9/16)
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