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Client Alert February 2011

An IRS Trap for the Unwary:
Severance Pay and Releases

Section 409A requires that deferred compensation be payable only upon certain specified events 
(including termination of service) or on a date certain. Many employment agreements that provide for 
payment upon involuntary termination of employment (or termination by an employee for good 
reason) also condition the actual date of payment upon the former employee's delivery of a release 
of any claims for breach of contract, employment discrimination or the like and the expiration of any 
period during which a law (such as the Age Discrimination in Employment Act) permits the former 
employee to rescind the release. The Regulations under Section 409A permit an employer to impose 
such a condition and to defer payment beyond the termination date for a stated period of up to 90 
days pending satisfaction of the condition. The IRS, however, has warned that such arrangements 
may impermissibly allow the employee to select the year of payment where the 90 day period spans 
two calendar years.   In that event, the additional tax obligation and withholding and reporting 
requirements will be triggered.  

To provide guidance on avoiding violation of Section 409A in this circumstance, the IRS recently 
issued a release concerning the appropriate drafting of such termination provisions to ensure 
compliance with Section 409A.  

Agreements may be amended to comply with the IRS pronouncements without any penalty so long 
as the amendment is made before the event giving rise to a payment right has occurred.  
Accordingly, employers (as well as executives) should review their existing employment agreements 
and severance payment agreements to insure that they either comply with the IRS announcements 
or are not subject to Section 409A. 

If you have questions concerning this Alert, please contact Steven J. Glaser at 212.554.7820 or 
sglaser@mosessinger.com.

Lawyers in Moses & Singer's practice groups are recognized for their considerable skill and 
extensive experience in the employment and compensation fields.  Our lawyers provide a full range 
of employment and tax planning services to businesses and executives.  For further information or 
assistance please contact any of our lawyers listed below.
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Since 1919, Moses & Singer has provided legal services to diverse types of businesses and high-
net-worth individuals.  Among the firm’s broad array of U.S. and international clients are leaders in 
banking and finance, entertainment, media, real estate, healthcare, advertising, and the hotel and 
hospitality industries.  

• Advertising
• Asset Protection
• Banking and Finance
• Business Reorganization, Bankruptcy and 

Creditors’ Rights
• Corporate/M&A
• Employment and Labor
• Entertainment
• Healthcare
• Hotel and Hospitality
• Income Tax
• Intellectual Property 

• International Trade
• Internet/Technology
• Legal Ethics & Law Firm Practice
• Litigation
• Matrimonial and Family Law
• Privacy
• Private Funds
• Promotions 
• Real Estate
• Securities and Capital Markets
• Trusts and Estates
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2200 Fletcher Avenue
Fort Lee, NJ 07024

Tel: 201.363.1210 Fax: 201.363.9210
Abraham Y. Skoff, Esq.

Managing Attorney for New Jersey

Moses & Singer LLP is the New York City law firm member of the MSI Global Alliance 
(MSI). MSI is one of the world's leading international alliances of independent legal 
and accounting firms, with over 250 member firms in 100 countries -
www.msiglobal.org.

Disclaimer 
Viewing this or contacting Moses & Singer LLP does not create an attorney-client relationship. 

This is intended as a general comment on certain developments in the law. It does not contain a complete legal analysis or 
constitute an opinion of Moses & Singer LLP or any member of the firm on the legal issues herein described. This contains 
information that may be modified or rendered incorrect by future legislative or judicial developments. It is recommended that readers 
not rely on this general guide in structuring or analyzing individual transactions or matters but that professional advice be sought in 
connection with any such transaction or matter. 

Attorney Advertising
It is possible that under the laws, rules or regulations of certain jurisdictions, this may be construed as an advertisement or 
solicitation. 

Copyright © 2011 Moses & Singer LLP
All Rights Reserved

www.msiglobal.org.
http://www.mosessinger.com/firm_profile/firm_description.php



