MOSES & SINGER LLP

Client Alert January 2012

NLRB Postpones Employer Posting
Requirement at Judge's Request

Under pressure from a federal judge in Washington, DC, the National Labor Relations Board (the
“Board”) announced it is again postponing a notice-posting rule that would require businesses to
apprise employees of their right to unionize. The effective date has been pushed back from January
31 to April 30, 2012.

Initially, the Board required employers to display the notice by November 14, 2011, but since the rule
was announced in August 2011, it has come under intense fire from business groups.

The most recent request for delay came from U.S. District Judge Amy Berman Jackson during a
hearing on pending motions for summary judgment in a consolidated lawsuit brought by the following
business groups against the Board: National Association of Manufacturers, the Coalition for a
Democratic Workplace (“CDW”), National Right to Work Legal Defense and Education Foundation,
Inc. (“NRTW?”), National Federation of Independent Business (“NFIB”), Southeast Sealing, Inc. and
Racquetball Centers, Inc. The plaintiffs’ motions, and the Board’s cross-motion for summary
judgment, were filed on October 26, 2011, after the lawsuits were consolidated on October 4, 2011.

In agreeing to the postponement, the Board acknowledged that the delay will “facilitate the resolution
of the legal challenges that have been filed with respect to the rule.”

Plaintiffs have alleged that the posting requirement oversteps the Board’s statutory authority, ignores
congressional intent and encroaches on employers’ First Amendment rights.

The posting requirement is also being challenged in a separate motion brought by CDW, NRTW,
NFIB, Southeast Sealing, Inc. and Racquetball Centers, Inc. on the ground that the Board no longer
has authority to implement or enforce the rule because it no longer has a quorum. The plaintiffs in
that motion argued that the Board lost its quorum with the recent expiration of Member Craig
Becker's term, and the President’s attempted “recess” appointments are invalid because the
appointments did not actually occur during a Senate recess and, therefore, required the consent of
the Senate.

If the notice-posting rule is upheld, most private sector employers, including non-unionized
businesses, will be required to display the 11-by-17-inch posting advising employees of their rights
under the National Labor Relations Act. See Moses & Singer LLP’s prior alerts for additional
information.

http://www.mosessinger.com/articles/files/EmployeesRightToUnionize.pdf

http://www.mosessinger.com/articles/files/NLRBExtendsNLRADeadline.pdf

Employers are advised not to post prior to April 30 or until the matter is resolved by the courts. We
will continue to keep you updated.
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If you have questions regarding this Alert, please contact the author, Kimberly Klein at
212.554.7853/kklein@mosessinger.com.
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leaders in banking and finance, entertainment, media, real estate, healthcare, advertising, and the
hotel and hospitality industries. We provide cost-effective and result-focused legal services in the
following primary areas:

Accounting Law Practice

Advertising

Asset Protection

Banking and Finance

Business Reorganization, Bankruptcy and
Creditors’ Rights

Corporate/M&A

Employment and Labor

Global Outsourcing and Procurement
Healthcare

Hotel and Hospitality

Income Tax

Intellectual Property

International Trade

Internet/Technology

Legal Ethics & Law Firm Practice
Litigation

Matrimonial and Family Law
Privacy

Private Funds

Promotions

Real Estate

Securities and Capital Markets
Securities Litigation

Sports & Entertainment

Trusts and Estates

White Collar Criminal Defense and
Government Investigations

The Chrysler Building
405 Lexington Avenue
New York, NY 10174-1299
Tel: 212.554.7800 Fax: 212.554.7700

2200 Fletcher Avenue

Fort Lee, NJ 07024

Tel: 201.363.1210 Fax: 201.363.9210
Abraham Y. Skoff, Esq.
Managing Attorney for New Jersey

« and accounting firms,
www.msiglobal.org.

with over

Moses & Singer LLP is the New York City law firm member of the MSI Global Alliance
(MSI). MSI is one of the world's leading international alliances of independent legal
250 member

firms in 100 countries -

Client Alert: NLRB Postpones Employer Posting Requirement at Judge's Request / January 2012



www.msiglobal.org.
http://www.mosessinger.com/personnel/kklein/
http://www.mosessinger.com/firm_profile/firm_description.php

MOSES & SINGER LLP

Disclaimer
Viewing this or contacting Moses & Singer LLP does not create an attorney-client relationship.

This is intended as a general comment on certain developments in the law. It does not contain a complete legal analysis or
constitute an opinion of Moses & Singer LLP or any member of the firm on the legal issues herein described. This contains
information that may be modified or rendered incorrect by future legislative or judicial developments. It is recommended that readers
not rely on this general guide in structuring or analyzing individual transactions or matters but that professional advice be sought in
connection with any such transaction or matter.
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