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Tips to Avoid the Pitfalls of Legal Opinion Practice

If you think a legal opinion is just one more piece of paper delivered at a closing, think again. Recently, a
law firm that issued an opinion letter in a loan transaction, was accused by the lender of a failure to
conduct due diligence that would have allegedly uncovered a forgery and a fraud. Without giving
credence to the lender's claims, the complaint illustrates the serious implications of issuing legal opinions.

Law firms should recognize the risk management concerns that surround the issuance of legal opinions
and should take protective steps to guard against liability or other reputational or financial injury they may
face. The risk management tips below are simple and practical measures a firm may implement to
reduce the risk of liability exposure.

Know Your Client

When a law firm is asked to render a legal opinion to a new client, or to a third party on behalf of the
client, the firm should consider whether to take on the new client and what sort of due diligence to
conduct on the client and on the proposed transaction on which it is requested to opine.

What if the firm is contacted by another law firm purporting to be primary outside counsel to a company
on whose behalf it asks the first firm to act as special counsel in rendering an opinion on a particular
aspect of a transaction? Should the firm rely solely on primary counsel's assurances as to the client's
identity and the scope of the requested legal opinion? A prudent law firm will likely wish to communicate
directly with the client to confirm this information or propose instead that the primary counsel be its client.

In addition to clearing any conflicts of interest, the firm should send a written engagement letter directly to
the client and obtain the client's acknowledgment of the terms on which the firm will render the opinion to
the client.

Obtain Client Authorization For Rendering An Opinion To A Third Party

Transactional lawyers are frequently asked by their clients to render a legal opinion to a third party which
is not a firm client. For example, it is customary in certain lending transactions for the lender to require a
legal opinion from borrower's counsel as a condition to making the loan. Similarly, in certain corporate or
real estate transactions, the buyer typically asks for a legal opinion from seller's counsel as a prerequisite
for the sale. If the recipient of a firm's legal opinion is not a client, the firm would be well advised to obtain
written client authorization to render an opinion to a third party in order to avoid any doubt as to the
issuing firm's role in the transaction.

Conduct An Internal Opinion Review

Before a firm issues a legal opinion, it should be reviewed by at least one other partner ("Review Partner")
in addition to the lawyer ("Issuing Attorney") who prepares and issues the opinion on behalf of the firm.
The Review Partner should be knowledgeable in the substantive area of law and the subject matter
covered by the opinion. If there are substantive legal issues that are beyond the area(s) of competence
of the Review Partner, the opinion should be reviewed by an additional partner who is competent in such
other substantive area(s) of the law.
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Ensure That The Issuing Attorney Is A Partner Or An Otherwise Authorized Signatory

Only partners and those lawyers who are otherwise authorized to bind the firm (e.g., by written approval
from the firm's management or by written agreement with the firm) should be permitted to sign a legal
opinion on behalf of the firm.

State What The Opinion Does Not Cover

A legal opinion should make clear what is and is not covered by the opinion, e.g., no opinion is expressed
as to any matter not governed by the laws of the State of New York. It is common for legal opinions to
contain assumptions, limitations and qualifications. In addition, the TriBar Opinion Reports and other
materials relating to the subject of legal opinions are important guidelines to consult in preparing and
issuing opinions.

Identify Who May Rely On The Opinion And For What Purpose

Law firms are not comfortable having their legal opinions relied upon by unknown third parties. The
opinion should identify the persons or entities that may rely upon it and for what purpose, and make clear
that it may not be relied upon by third parties (except as specified in the opinion) or in connection with any
transaction or documents other than as identified in the opinion.

If you have questions regarding this Alert, please contact the co-chairs of Moses & Singer's Legal Ethics
& Law Firm Practice, Devika Kewalramani at 212.554.7832/dkewalramani@mosessinger.com or Arnold
N. Bressler at 212.554.7636/abressler@mosessinger.com.
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Our lawyers in the Legal Ethics & Law Firm Practice group have extensive experience advising lawyers,
law firms and in-house corporate legal departments on legal ethics and risk management, as well as on
partnership structures, financing, real estate matters, employment practices, taxation and third-party
contractual relationships. We bring an in-depth understanding of firm economics and management to the
table, which enables us to provide practical and cost-effective solutions to lawyers, law firms and other
professional service firms.

Since 1919, Moses & Singer has provided legal services to diverse businesses and to prominent
individuals and their families. Among the firm’s broad array of U.S. and international clients are leaders in
banking and finance, entertainment, media, real estate, healthcare, advertising, and the hotel and
hospitality industries. We provide cost-effective and result-focused legal services in the following primary
areas:

e Advertising e International Trade

e Banking and Finance ¢ Internet/Technology

e Business Reorganization, Bankruptcy and e Legal Ethics & Law Firm Practice
Creditors’ Rights e Litigation

e Corporate, Securities and M & A e Matrimonial and Family Law

e Employment and Labor e Privacy

e Entertainment e Private Funds

e Healthcare e Promotions
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e Hotel and Hospitality o Real Estate
e Income Tax e Trusts and Estates and Wealth Preservation
¢ Intellectual Property
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Disclaimer
Viewing this document or contacting Moses & Singer LLP does not create an attorney-client relationship.

This document is intended as a general comment on certain developments in the law. It does not contain a complete legal analysis
or constitute an opinion of Moses & Singer LLP or any member of the firm on the legal issues herein described. This document
contains information that may be modified or rendered incorrect by future legislative or judicial developments. It is recommended
that readers not rely on this general guide in structuring or analyzing individual transactions or matters but that professional advice

be sought in connection with any such transaction or matter.

Attorney Advertising

It is possible that under the laws, rules or regulations of certain jurisdictions, this may be construed as an advertisement or

solicitation.
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