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New York employers have long struggled with complying with the state's public policy of encouraging
employers to hire applicants with past convictions, and the threat of being sued for negligent hiring.
A recently passed law will provide employers with some level of protection from such lawsuits if they
make a good faith, reasonable determination to hire a person with a criminal record in accordance
with Article 23-A, the state's current law governing previous convictions.

The new Human Rights law, effective September 2008, creates a rebuttable presumption in favor of
excluding evidence of prior conviction(s) in a negligent hiring case where the employer considered
the various factors set forth in Article 23-A of the Corrections Law and hired or retained the
applicant/employee despite the conviction. The Corrections Law applies to employers with ten or
more employees and sets forth the following factors employers should weigh:

e New York's public policy to encourage the employment of persons previously convicted of one or
more criminal offenses;

the specific duties and responsibilities related to the employment sought or held;

the bearing the criminal offense(s) will have on the person's ability or fitness to perform the job;
how much time has elapsed since the conviction(s);

the age of the person at the time of the conviction;

the seriousness of the conviction(s);

information regarding the person's rehabilitation; and

the employer's legitimate interest in protecting property, and the safety and welfare of specific
individuals or the general public.

Lawmakers point to the employment application as a disincentive to hire ex-offenders because most
applications ask whether an applicant has been convicted of a crime. Although acknowledging that
employers are “forced” to ask the question to protect against a negligent hiring claim, the purpose of
the new law is to remove barriers to employment for those who have been previously convicted,
while at the same time, limit the employer's legal exposure.

Another justification behind the law is the correlation between unemployment and recidivism.
According to the Act's findings, 83% of individuals who violate the terms of their probation are
unemployed at the time of the violation in New York.

Posting Requirement and New Background Check Obligations

Effective February 1, 2009, employers must post a copy of Article 23-A and any related regulations
in a place “accessible” to employees and “in a visually conspicuous manner.” If an applicant with a
previous conviction is denied employment, then, upon request, the employer must provide a written
statement setting forth the reasons for the denial within thirty days of the request.

Also effective February 1, 2009, if an employer performs a background check that involves an
investigative consumer report, the employer must provide the applicant or employee with a copy of
Article 23-A as part of the notice requirement prior to obtaining the report. If the employer uses a
consumer reporting agency and the consumer report contains information concerning a criminal
conviction, the employer must provide the applicant/employee with an additional copy of Article 23-
A.
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Employers should update their hiring checklists to ensure they are compliant with the recent
changes in the law. It also is critical that employers weigh the above factors when hiring or retaining
applicants/employees with criminal convictions to protect themselves from claims of unlawful
hiring/retention, or from a negligent hiring suit should something happen as a result of the
hiring/retention. Click here for a copy of the New York Correction law Article 23-A.

If you have any questions regarding this Client Alert, please contact Kimberly Klein at
212.554.7853 or at kklein@mosessinger.com.
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Disclaimer

Viewing this alert or contacting Moses & Singer LLP does not create an attorney-client relationship. This
alert is intended as a general comment on certain recent developments in the law. It does not contain a
complete legal analysis or constitute an opinion of Moses & Singer LLP or any member of the firm on the
legal issues herein described. This alert contains timely information that may eventually be modified or
rendered incorrect by future legislative or judicial developments. It is recommended that readers not rely
on this general guide in structuring or analyzing individual transactions or matters but that professional
advice be sought in connection with any such transaction or matter.
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To ensure compliance with requirements imposed by the IRS, we inform you that any U.S. tax advice
contained in this communication is not intended or written to be used, and cannot be used, for the
purpose of (i) avoiding penalties under the Internal Revenue Code or (ii) promoting, marketing or
recommending to another party any transaction or matter addressed herein.

Attorney Advertising
It is possible that under the laws, rules or regulations of certain jurisdictions, this alert may be construed
as an advertisement or solicitation.
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